
U N D E R STA N D I N G
THE changing nature of
the investment
environment has
become an
increasingly onerous
and important task for
trustees in recent
years, primarily due

to the introduction of
the Trustee Act 2000
on February 1, 2001.

This change has
given professional trustees, which are predominantly
law firms, far greater investment freedom while
making them much more accountable for the
decisions they make.

In addition, it has imposed a greater duty of care
on trustees to ensure the trust’s investments are
actively managed in the best possible manner,
thereby requiring trustees to seek and implement the
best investment solutions on offer.

This is not just friendly guidance, this is the law!
Unfortunately many trustees have historically

believed that the best method of protecting the
interests of their beneficiaries is to protect the
capital. They therefore invest in low risk/low income
areas which, perversely, actually disadvantage
beneficiaries over the longer term. 

Trustees, however, are not only required to
consider the interests of the life tenant, but also
those of the remaindermen. This apparent conflict
coupled with restrictive investment options has left
professional trustees caught between a rock and a
hard place.

Following several high-profile and successful
litigation cases against trustees, the latest Act has
imposed the following Duty of Care obligations on all
trustees:
• Invest as if you are absolutely entitled to the asset
• Ensure the suitability of the investment vehicle
• Consider the tax effectiveness of the investment
• Ensure investments are sufficiently diversified
• Consideration of size and risk profile of trust
• Obtain and consider proper advice
• Regularly review the trust investments

These responsibilities can not only be onerous,
but they can also be very time-consuming and
although you may have a good understanding
of your legal duties, you cannot also be expected to
know where to hold the monies over the longer term
in the most tax-efficient manner. 

This is why we at Active have launched the Active
Trust Review Service.

The objective of the service is to give trustees a
greater opportunity to comply with their required
obligations under the Act, and thus reducing
paperwork, time and more importantly liability!

When reviewing a Trust for you, we will:
• Document all trustee decisions therefore giving a

good clean audit trail 
• Ensure diversification of the trust’s assets – by

asset class and management group 
• Maximise tax efficiency by using the correct

product wrappers. This is vital following the
introduction of the new 50 per cent tax rate for

some trusts.
• Offer regular low-maintenance reviews 
• Consider using alternative investment vehicles
• Consider bespoke portfolios e.g. Discretionary
Fund Management for larger portfolios 
• Reduce Investment Risk

The scope and detail of the Act has surprised
many within the professional community, with many
still fully unaware of their duties... even eight years

after its introduction!  
Given the increased emphasis to ensure that the

investment mix of the trust adheres to a ‘modern
portfolio theory’ and the requirement for trustees to
seek advice, there has never been a greater need
for professional trustees and qualified financial
planners to work together.

At very little cost to the Trust, can you afford to
take the risk?
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Karl Pemberton, of Active Financial Services, examines the crucial role played by trustees.

The new 
Active Trust review service

Karl Pemberton.
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